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6 IN THE SUPERIORCOURTOF THE STATEOF WASHINGTON

IN AND FOR KING COUNTY
7

8 MICHAEL PARSONS,etat., No. 03-2-12424-9SEA

Plaintiff,
ORDERON PLAINTIFF’S MOTION FOR

vs. SUMMARY JUDGMENT
10

STATE OFWASHINGTON DEPARTMENT
OF SOCIAL & HEALTH SERVICES,and
DENNISBRADDOCK, SecretaryofSocial &

12 HealthServices,in his official capacity,

13 Defendant.

14 This casehascomebeforethe court on plaintiffs’ motion for partial summaryjudgmenton

15 two distinct issues.Thecourtmust decide 1) whetherthe legislaturehasviolatedthe “two subject”

16 rule in violation ofArt. II, Sections19 and37 of the WashingtonStateConstitution,and 2) whether

17 the legislature acted beyond the scope of its authority, or ultra vires in enacting legislation

18 permitting the continued“down-sizing” of Fircrest School. Becausethis motion is beingmade

19 beforea full hearingcanbe heard,thecourt is requiredto denythe plaintiff’s motion and allow the

20 matter to proceedto trial unless the plaintiffs can show beyond a reasonabledoubt that the

21 legislatureviolated the Constitution. Thecourt also cannotdecidedisputedissuesof fact without

22 giving eachparty a right to a full hearing. Becausethe plaintiffs are seekingto preventthe State

23
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1 from putting on witnessesand havinga full hearing,the courtmustalsobasethis ruling on whatthe

2 Stateassertsit will proveif givenachanceto proceedto trial.

3

4 It is theroleof the legislature,not thecourt, to setpolicy anddecidehow tax dollarsareto be

~ spent. Therefore,thecourtmayonly intervenein suchacaseasthis wherethe legislaturehasclearly

6 violated theConstitution. The Court’s personalsympathiesfor the residentsof Fircrest and their

7 families cannotallow it to substituteits ownjudgmentfor that of the duly electedrepresentativesof

8 thecitizensof Washington.

9

10 This caseinvolvesthe downsizingof FircrestSchool locatedin Shoreline,Washington.It is

11 uncontestedthatFircrestalong with otherResidentialHabilitationCenters(hereinafter“RHCs”) has

12 beendownsizing its institutional population since 1966. In 1967 the developmentallydisabled

13 populationwaswell over 4,000 (4,145residents),apopulationwhich has steadilydeclinedto over

14 1,000individualspresently.

15

16 The State assertsthat the following factswill be provenif they areallowedto havea full

17 trial. Nationally, over this time period, a strong philosophicalshift hasoccurredtoward the de-

18 institutionalizationof the mentally ill and developmentallydisabled,placing them in community

19 assistedliving with a regulatedamountof benefitsandservices.Proponentsofdeinstitutionalization

20 arguethat this hasallowedsociety’smostvulnerableindividualsto achievegreatgains in individual

21 independencetowardself-care,with varying degreesof assistance,andin thefreedomto pursueday

22 to day activities, such as shopping, going to the movies, socializingwith friends and family,

23 marrying or owning a pet.
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I The plaintiffs challengethe legislative decisionthat occurredon June 4, 2003 when the

2 biennium budget for 2003-2005was approved, and the legislature specifically permitted the

3 continueddown-sizingof Fircrestfrom approximately256 residentsto 200 residentsby March 2004.

4 The plaintiffs challengethis legislation by specifically attacking the provisions of Engrossed

5 Substitute SenateBill 5404 (hereinafter“ESSB 5404”). The plaintiffs claim that the legislature

6 acted improperlyby reducingthe funding of Fircrestin the2003-2005biennial budgetand thereby

7 alteringFircrests’claimed“permanent”status(see,RCW71A.20.020).Theplaintiffs alsoassertthat

8 thedownsizingintendedby thisbudgetactexceededthelegislature’sauthority.

9

10 This court is particularly sensitive to the needsof the mentally ill and developmentally

11 challengedindividuals who make up over 30,000 people in the state.In delivering the court’s

12 opinion today, this court acknowledgesand recognizessociety’smost vulnerablecitizenswho are

13 beingimpactedby this legislativedecisionthat occurredon June4, 2003. TheU.S. SupremeCourt

14 itself acknowledgedthis national trend when it explicitly approved deinstitutionalizationin

15 Olmstead.v. L.C. byZimring, 527 U.S. 581, 119 S.Ct. 2176(1999). In that case,theplaintiffs were

16 two personswho weredevelopmentallydisabledand/orhadmentalillnesses.Both had ahistory of

17 treatmentin institutions.Bothremainedinstitutionalizedevenaftertheirtreatingprofessionalsfound

18 themreadyfor transitionto acommunity-basedsetting. Theysued,allegingthatthestate’sfailure to

19 place them in a community-basedprogram, determinedto be appropriateby their treatment

20 providers,violatedTitle II of theAmericanswith DisabilitiesAct (ADA). The SupremeCourtheld

21 that unjustified segregationof personswith disabilities wasa form of discriminationprohibitedby

22 theADA.

23
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1 SpecificallytheSupremeCourtheld:

2
Recognitionthat unjustified isolationofpersonswith disabilities is a form

3 ofdiscriminationreflectstwo evidentjudgments.First, institutionalplacementof
person who can handle and benefit from community settings perpetuates

4 unwarrantedassumptionsthat personsso isolated are incapableor unworthy of
participatingin communitylife. . . Second,confinementin an institution severely
diminishesthe everydaylife activities of individuals, including family relations,
social contacts, work options, economic independence, education for

6 advancementor culturalenrichment.

7 527 U.S. at 600-01.

8

9 This processthat hasbeenrecognizedand upheldby the U.S. SupremeCourt is consistent

10 with the overall downsizing of RHCs that has occurred throughout the country and around

11 WashingtonState. Simply stated,undertitle II of the AmericanDisabilities Act, statesmust place

12 individuals with disabilities in communitysettingsratherthanin institutionswhenever1) thestate’s

13 treatmentprofessionalsdetermineit is appropriate;2) the individual doesnot opposeit; and 3) the

14 placementcanbe reasonablyaccommodated,taking into accounttheresourcesavailableto the state

15 and the needsof otherswith disabilities.This is the law that appliesin Washingtonand throughout

16 theUnited States.TheOlmsteadruling doesnot requirestatesto stop providingservicesfor people

17 in institutions,if theycannothandleor benefit from communitysettings.

18

19 Theevolution of this processis borneout statistically.For example,eight (8) statesandthe

20 District of Columbiahaveclosedall of their large,state-runDevelopmentallyDisabledinstitutions.

21 Twenty-nine(29)otherstateshaveclosedat leastoneor moreoftheDD institutions.Of thethirteen

22 (13) statesthat havenot closedany DD institutions,five of them haveonly one largeinstitution.

23
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1 Also of note,of the 349 large,state-runDD institutionsoperatingbetween1960-2001,47 percent

2 (164)haveclosed.’

3

4 Theinstitutional patternsof Washington’sclosestneighbors,Idaho,Oregon,and California,

5 also have followed this national trend. Idaho hasnot closedan institution, but it only hasone;

6 Oregon has closed two of its three institutions; and California has closed six of its twelve

7 institutions.2 After the Olmsteadruling was issued by the SupremeCourt, Governor Locke

8 designatedDSHS asthe leadstateagencyfor Olmsteadplanning in WashingtonState. Since 1990,

9 when DSHS beganemphasizingcommunity placement,Washington’s OlmsteadPlan has been

10 subjectto continuousplanning and change.Stakeholders,providersand consumershave all been

11 able to participatein budgetrequeststo accelerateon-goingprocessesand programs.Theaim has

12 not beento diminish servicesto the developmentallydisabledbut to increasethe developmentof

13 independencethrough an individualized approachto eachpersonwhetherplacementoccurs in a

14 communitybasedprogramor in an institutional setting.

15

16 What occurredas a result of the June2003 biennium is not in dispute.The Legislature

17 determinedthat Fircresthad to be downsizedin early 2004 by reducingthe residentpopulationof

18 Fircrest and provide a transition plan to accomplishthe downsizing. While the downsizing of

19 Fircrest occurredas a result of the legislature,the increasein other RHC budgeswas to occur

20 simultaneouslyas the stateconsolidatedthe anticipatedvacancies.Fifty-six residentsare to be

21 moved from Fircrest to either anotherRHC or into a less restrictivecommunityplacement. The

22 residentswill continue to be providedwith servicesand benefitsin either placement.When the

23 legislatureenactedESSB5404, it did not reduceprovisionsthat effectindividuals’ health,safetyand
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1 welfare. The legislature’sactionsare consistentwith both the national and statetrenddiscussed

2 above. Theserecognizedgoalsareto allow thesevulnerableindividuals to gainmoreindependence

3 by living in community-basedhousingwhile simultaneouslyprotectingtheir rightsunderbothstate

4 and federal law, and to provide benefits and servicesto assist these individuals on the most

~ fundamentallevelsofdaily living needswhetherit is an RHC or in acommunitysetting. Thereis no

6 reductionofservices.

7

8 Theplaintiffs’ argumentthat the budgetactsviolatedthe two-subjectprohibition underthe

9 StateconstitutionunderArticle II, sections19 and 37 fails. It is undisputedthatthe bienniumis for

10 theperiod2003-2005.It requiresthedownsizingofFircrest,but alsomandatesthattherebeminimal

11 disruption to clients, employees,and the developmentaldisabilities program. At the sametime,

12 DSHS wasto determineways to maximizefederal reimbursementsduring the downsizingprocess,

13 meetand confer with affectedemployees,keepappropriatecommitteesof the legislatureapprised

14 through regularreports as to the work plan regardingthe downsizing effort. During this process

15 DSHS is to offer residentsof Fircrestthe choiceof community-basedplacementneartheirfamilies

16 or guardians,or placementsat other state institutions offering servicesequivalentto those they

17 currently receiveat Fircrest.While therehasbeenallusion to closing Fircrest,this is not to occur

18 until after the 2003-2005biennium, and it is for future legislative sessionsto address.Plaintiffs

19 claim that somehowthelegislaturelackedauthorityto decreasethesizeof Fircrestin the2003-2005

20 biennium.This is not abouttheclosureof Fircrest,nor is it aboutthereductionofservicesprovided

21 to the developmentallydisabled.While plaintiffs argue that the downsizing and the prospective

22 closingofFircrest(after2005)aretwo subjectsandtherefore,violative ofArticle II, section19; only

23 the downsizingwas to be implementedduring the current bienniumwhile closure is to occur in

MEMORANDUM OF LAW- 6 King CountySuperiorCourt
516 Third Avenue
SeattleWA 98104

(206)296-9160



1 subsequentbienniums.This is a critical distinction and doesnot in and of itself violate the two-

2 subjectprohibitionunderthe stateConstitution.Plaintiffs insist however,that theimplementationof

3 downsizingand contemplationof closureafter 2005 somehowviolates the two-subjectrule. The

4 legislature’sdiscussionand prospectiveintentionof closingFircrestafter 2005 doesnot rise to a

5 Constitutionalaffront.

6

7 Both plaintiffs andthedefendantsagreethat summaryjudgmentis appropriatewhen,ashere,

8 thereareno material issuesof fact; the issuebeforethe court is a questionof law. Theplaintiffs

9 have failed to demonstratethat the legislative act (ESSB 5404) is unconstitutional beyond a

10 reasonabledoubt.Pierce Countyv. State,150 Wn.2d422, 430,(2003),quotingAmalgamatedTransit

ii Union Local587v.State,142 Wn.2d 183,205(2000).

12

13 While plaintiffs argue that the bill (ESSB 5404) violates Article 11, section 19 of the

14 WashingtonStateConstitution(prohibiting an appropriationbill if it definesrightsor altersexisting

15 laws),they havebeenunableto presentauthority to demonstratethat the bill effects existing law.

16 Thetest is three-partin nature: 1) it hasbeentreatedin a separatesubstantivebill in thepast;2) its

17 durationextendsbeyondthe two yeartime periodof thebudget;and 3) the policy definesrights or

18 eligibility for services.RetiredPub. Employeesv. Charles, 148 Wn.2d 602,629 (2003),citing Wash.

19 StateLegislaturev. State, 139 Wn.2d 129, 145 (1999). The authority relied upon by the plaintiffs

20 neithercitesto any statelaw that addressesa particularfacility (Fircrest)or the sizeof its resident

21 population.In fact, the populationof Fircresthasdeclinedsteadilyduring the last decade.There is

22 nothingto supportthatthis issuehasbeenaddressedin thepast,nordoesit go beyondthetwo-year

23 requirementbecauseit only effectsthe 2003-2005biennium. Moreover, the legislaturedelegated
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1 authority to the Secretaryof DSHS to managethe DD programsand its facilities. The bill (ESSB

2 5404)merely confirmsthe delegationand directsDSHS to downsizeduring the currentbiennium.

3 Theenactedchangescontemplatedby thebiennium,by its very definition, go no further than 2005.

4 Therefore,theprohibition underArticle II, section19 of the stateConstitutionhasnot beenviolated

5 asassertedby theplaintiffs. Finally, the plaintiffs havenot cited to any authority in both stateand

6 federallaw that confersaright uponaresidentof an RHC to residein aparticularinstitution. While

7 a residentis entitledto residentialandhabilitationservices,thereis no right for suchan individual to

8 pick in which facility he or shewill reside.However,the individual residentscurrently (and in the

9 past)havehadtheright to choosebetweenan institutionalplacementin an RHC versusplacementin

10 a community-basedprogram.It is not disputedthat a residentcannotchoosewhich RHC he or she

ii will be placedin choosingtheformer. Thatis thecurrentlaw.

12

13 The Secretaryof DSHShasauthorityto managetheDD programsandtheirrelatedfacilities.

14 Theplaintiffs arguethatthe legislatureactedoutsideorbeyondits scopeof authorityto delegatethis

15 role to the Secretary.The secretaryis and hasbeenlegislativelydesignated“executive head”of

16 DSHS under RCW 43.20A.040. The Secretary was authorizedto manage and govern such

17 institutions,suchasFircrest,whentheformerDepartmentof Institutionsmergedinto DSHS whenit

18 wascreatedin 1970. See,Ch. 18, Laws of 1970, Ex. Sess.Section 1. The Secretaryhas managed

19 theseinstitutionsandtheresidentsthey servefor overthirty years.FircrestSchoolwasauthorizedby

20 law underRCW 71A.20.020,and the Secretaryhasauthorityto determinetheresidentialcapacities

21 of eachRHC, including Fircrest. ~, RCW 71A.20.090.Theplan proposedby DSHS and under

22 attackby theplaintiffs hasbeenand is well within theauthority of the Secretaryto determineboth

23 theincreaseordecreaseofresidentialcapacitieswithin thestate’sRHCs.
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i The final argumentplaintiffs assertis that the involuntary movementof certainresidentsat

2 FircrestviolatesArticle XIII ofthestateConstitution.Again, theplaintiffs claim thattheywill notbe

3 providedfor asrequiredunder Article XIII, if they are forced to move to either anotherRHC or

4 residein a community-basedplacement(either of which they have a choice). There is a lack of

~ informationin therecordfor this the court to find that theenactmentof ESSB5404fails to provide

6 the residents/plaintiffswith “fostering” and “support” asrequiredunderArt. XIII. In fact, thereare

7 no expertswho haveprovideddeclarationsto support theplaintiffs’ bald assertionsthat theirwards

8 will be injured or harmedor are even being deprivedof statesupport, which would violate the

9 protectionsofArticle 13. It is not in disputethatthestateprovides$150,000peryearfor eachofthe

10 1,050 residentsof the state’sRHCs. Chapter25, Lawsof 2003 1st Ex. Sess.,Sec.205. Thebiennium

ii of 2003-2005hasnot reducedthestate’sobligationunderfederalandstatelaw to provideresidential

12 and habilitation servicesto the state’s most vulnerable citizens. Therefore, there is a lack of

13 evidencefor this court to find that Article XIII hasbeenviolated.

14

15 Themotion for summaryjudgmentis herebyDENIED on all grounds.

16

17

18 Datedthis _____ dayof , 2004.

19

20 _______________________________________________
Julie Spector,Judge

21

22
1. CapitalStudy ofthe DDD ResidentialHabilitationCentersReport02-12,December4,2002,p.4

23 2.Id.
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